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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 
Discharge from Notice Paper and Referral to Standing Committee on Public Administration and Finance 

HON BARRY HOUSE (South West) [5.38 pm]:  I move without notice - 

That order of the day No 108 be discharged and the Bill be referred to the Standing Committee on 
Public Administration and Finance. 

The Legislative Council’s Standing Committee on Public Administration and Finance is well down the track of a 
major inquiry that has close involvement with the Environmental Protection Amendment Bill 2002.  I move this 
motion as an individual member, not as the chairman of that committee.   

It is important that the House refer this Bill to the Standing Committee on Public Administration and Finance.  
The committee, of which I am chairman, comprises members from all five political parties in this House who I 
hope appreciate the significance of the Environmental Protection Act and its implications and relevance to the 
work the committee is currently undertaking.  So that members are clear - this has been reported to the House in 
an interim report - the committee has embarked on a major inquiry into the impact of State Government actions 
and processes on the use and enjoyment of freehold and leasehold land in Western Australia.  The terms of 
reference for that major undertaking state - 

The Standing Committee on Public Administration and Finance shall conduct an inquiry and report to 
the Legislative Council on the impact of State Government agencies, or any other publicly funded body, 
and/or legislation on the use and enjoyment of freehold and leasehold land in Western Australia, having 
regard to: 
1. The administrative practices or procedures and legislation in place in relation to: 

(a) the compulsory acquisition of freehold and leasehold land by State Government 
agencies, by publicly funded bodies or by State Government on behalf of private 
interests; 

(b) the imposition of restrictions on land use by means of environmental or planning 
policies and processes; 

Members will note the very close relevance there.  The terms of reference continue - 

(c) whether there are time delays in environmental assessments and planning processes at 
Local and State Government levels, and if so, the reasons for such time delays; 

(d) applications for landholders to clear their land; 

(e) the rights of freehold and leasehold landholders when the Crown grants mineral rights 
over land to third parties; 

(f) the freeholding of Crown land and the consequent processes and time schedules; 

(g) the adequacy and effectiveness of compensation practices and procedures; and 

(h) the obtaining of fair, prompt and cost effective remedies and/or dispute resolution 
between landholders and State Government Departments and Agencies. 

The second term of reference is a catch-all phrase, which reads - 

2. Any other relevant matters in relation to the impact of State Government legislation, 
departmental, agency or any other publicly funded body, practice and procedure affecting the 
use and enjoyment of freehold and leasehold land in Western Australia. 

Mr President, you will note from those terms of reference that there will be many opportunities for an Act such 
as the Environmental Protection Act to come under consideration by the committee.  That is certainly the way it 
has been in the past.  I am constrained by the standing orders that relate to committee procedures.  I do not intend 
to breach any of those orders, but I indicate that much of the evidence - which I will refer to only in general - is 
already on the public record by way of public hearings that the committee has conducted and is in the public 
domain in many other ways.  The committee conducted these public hearings in Perth, Mandurah, Busselton, 
Northam and Dandaragan.  The hearings brought to the attention of the committee many common themes and 
threads that contain reference and direct relevance to the Environmental Protection Act.  The common issues 
involving the Environmental Protection Act concern matters such as rural land clearing applications.  They 
involve the way in which the Act has been applied by public servants in relation to, for instance, the time 
involved in the processes, the issuing of soil conservation notices, and the roles of the Department of 
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Agriculture, the Environmental Protection Authority and the Department of Environmental Protection.  Members 
will know that land-clearing applications are submitted in the first instance to the Department of Agriculture, 
which represents the Soil and Land Conservation Council.  Sometimes - more often than not - there is then a 
referral to the environmental agencies, and that is when the Environmental Protection Act comes into play.  
Some of the issues involve whether natural justice has been adhered to, or has in some cases allegedly been 
denied to, individuals. 
There has been a great deal of debate over the definition and interpretation of environmental terms such as 
environmental harm, and there have been disputes and allegations over the interpretation of what constitutes land 
degradation and what factors affect salinity and erosion.  In some cases there has been a dispute over the way in 
which those interpretations have been applied to individual landholders who have applied to clear land and who 
feel they have been treated unjustly by the process.  When I say “the process”, I am referring to the whole 
package; that is, the actions of public servants in many cases and the way in which they physically go about 
them, and the legislation used to justify those actions.  
The process also involves, and draws dispute and criticism about, the way in which the instructions are delivered 
and applied to individuals.  Often there is no written notification, and often there is the traditional handpass 
between government agencies, or between individuals in a government agency, on the interpretation or 
application of Environmental Protection Act sections.  There have also been disputes about the way in which 
policy statements are made and, in some cases, cabinet minutes are taken and interpreted by public servants, and 
sometimes applied unilaterally. 
Therefore, it is important that we refer this legislation at this stage so that the policy of the Bill, not just the mere 
details of the clauses, can be considered in conjunction with the deliberations of the committee.  The purpose of 
the committee’s inquiry would be to examine the overall impact of these government actions and processes on 
people’s lives and livelihoods.  The committee would also consider the adequacy, or sometimes the inadequacy, 
of compensation, as well as the forms that that compensation might take.  In its work in the past 18 months, the 
committee has heard of many cases of personal and economic hardship.  A whole series of case studies are 
already on the public record and will become more obvious to members as the year goes on.  There have been 
many claims about the actions taken by public servants, including public servants acting ultra vires the Act itself.  
The committee is actively considering these issues right now.  That is why I raise this issue now, and that is why 
this legislation should be referred to the committee right now.  Most of the committee’s public hearings have 
been held, but there may be some in the next few weeks.  The committee has accumulated a vast amount of 
evidence.  A lot of the evidence about the major issues has been collated - such as about the role of the 
parliamentary committee - and it is becoming clearer to everybody.  The draft report is being written as we speak 
and it will be considered by the committee over the next couple of months. 

Hon Ken Travers:  This is an interesting way of finding out what the committee is up to. 

Hon BARRY HOUSE:  This is already on the public record.  The committee has informed the House that its 
goal is to have that report on the Table by the end of June this year.  I hope we can still meet that goal.  The 
committee’s deliberations will involve consideration of many aspects of the Environmental Protection Act - how 
it operates now, how it has been applied and how it should be applied in the future.  I cannot think of a more 
relevant referral to a committee than this legislation.  The committee will have the opportunity to consider what 
the Bill sets out to achieve.  It will consider all the evidence presented to it over the past 18 months and how the 
Bill addresses the issues that have been raised - whether that is being done correctly or otherwise.  This Bill is 
particularly relevant to much of the evidence that the committee has already heard and it is directly relevant to 
the committee’s deliberations.  For those reasons this matter should be referred to the Standing Committee on 
Public Administration and Finance. 

HON ROBYN McSWEENEY (South West) [5.52 pm]:  I found it absolutely disgraceful that Minister Tom 
Stevens walked out while Hon Barry House was explaining why this matter should be referred to a committee. 

Hon Ken Travers interjected. 

Hon Robyn McSweeney:  I support this contentious Bill - 

Several members interjected. 

The PRESIDENT:  Order, members! 

Hon ROBYN McSWEENEY:  I was saying that the Minister walked out while Hon Barry House was speaking.  
I was not attacking the minister. 

Hon Kim Chance:  He did not have any reason to be here. 
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Hon ROBYN McSWEENEY:  I believe that he should have sat there and listened.   

I support this contentious Bill going to the Standing Committee on Public Administration and Finance, as it 
shares many common issues.  The Pastoralists and Graziers Association of Western Australia and the WA 
Farmers Federation, the peak agricultural bodies in this State, are opposed to this Bill.  They say it should 
comply with administrative law, mainly being the doctrines of natural justice - 

Hon Kim Chance:  It was welcomed by the WA Farmers Federation. 

Hon ROBYN McSWEENEY:  The Leader of the House should listen. 

Hon Kim Chance interjected. 

Hon ROBYN McSWEENEY:  That is not the PGA or the WA Farmers Federation.  The Leader of the House 
has not been listening, because they are telling me differently.  They say it should comply with the doctrines of 
natural justice, legitimate expectations, procedural fairness and ultra vires.  Environment consultants Ferguson 
Kenneison and Associates-- 

Hon Kim Chance interjected. 

Hon ROBYN McSWEENEY:  No, I can honestly say I have not spoken to him.  I do read the Countryman. 

These bodies know that this Bill contains major flaws that will later cause many problems for Western Australia.  
I find it interesting that the Minister for Agriculture, Forestry and Fisheries is laughing while I am telling him 
that this Bill will cause huge problems if these deficiencies are not addressed and it is passed in its present form.  
As he well knows, the concept of environmental harm has huge implications for the farming community.  I think 
he is the only member on his side of the House who is a farmer.  At the Pastoralists and Graziers Association 
conference last week a guest speaker referred to a group or a board as “a toothless old mutt”.  I suggest that this 
Bill is at the other end of the scale: it is like a tiger with a full set of teeth out hunting for prey, and the prey is the 
humble farmer.  As Hon Kim Chance knows, if this Bill is passed without being referred to a committee for 
proper scrutiny, farmers will be disadvantaged.  Hon Kim Chance purports to represent farmers; he is the 
minister.  

HON MURRAY CRIDDLE (Agricultural) [5.56 pm]:  It is almost ironic that we are dealing with a Bill that 
will not be fully debated by a standing committee.  As we need all the facts, I thought the whole idea of the 
committee system was to assist in the progression of Bills.  I have some concerns, although I heard the minister’s 
claim that the Bill should proceed.  Today I received a fax, which I did not know was in my office, from the 
Stakehill Rural Landowners Action Group.  I am not familiar with the group, but the fax is signed by Richard 
Smith as the chairman and requests that the environmental legislation before the Parliament be referred to the 
Standing Committee on Public Administration and Finance because the SRLAG believes its referral will provide 
people with a clear indication of what they could be confronted with in their everyday lives.   

In addition, during the recess I was invited to attend some meetings with farmers who have some concerns about 
the way this legislation will impact on them.  If there were ever an opportunity to take advantage of the 
committee system, this is it.  The chairman of the standing committee made reference to how soon we could 
reach conclusions on this issue.  Environmental issues are a massive problem in rural and regional Western 
Australia; therefore, some of the information the Environment and Public Affairs Committee has received in its 
deliberations should be considered during debate on this legislation.  

I have made some notes relevant to the Bill.  However, we must consider the ramifications of the interpretation 
of the legislation and its practical application over time, not just in the immediate future.  What will be its impact 
on the rights of landowners?  Some people have received no recognition of property rights or compensation for 
the removal of those rights.  That was one of the paramount issues to emerge during discussion with people in 
the regions, particularly given the apparently unfettered amount of land clearing in the metropolitan area.  People 
are concerned about the lack of time lines for the assessment process.  We were told just the other day that some 
people have had problems for up to 10 years with land clearing applications and the like, which will be dealt 
with by the Bill.  The definition of “environmental harm” must be clarified.  People must have an opportunity for 
input on that issue.  I acknowledge that we will debate it here, but that does not mean that people in the regions 
will grasp its full meaning.  I do not think any member of the community clearly understands what is meant by 
environmental harm.  I am not sure where environmental harm starts and stops.  That is of some concern when 
we intend to enshrine definitions like that in legislation.  Often when we debate clauses in Committee the 
minister is asked to clarify issues, but he does not provide definitive answers.  We are told that issues can be 
clarified in court.  That is a handy solution for simple folk in the regions who must pay court fees to seek 
clarification of definitions in legislation!  
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Hon Kim Chance:  It has been vigorously debated within government, although obviously you do not know that.  
When you ask the question in Committee I believe you will get a very clear answer.  

HON MURRAY CRIDDLE:  It is handy to hear that from the minister, although, as he acknowledged, he knows 
the answer but nobody in the regions does.  

Sitting suspended from 6.00 to 7.30 pm 

Hon MURRAY CRIDDLE:  Before the dinner break I was listening to the Leader of the House’s assurance that 
we would get a clear definition of the words “environmental harm”.  That would be beneficial.  However, it 
would be useful if this legislation were put before the Standing Committee on Public Administration and Finance 
so that the committee could report to the House on its deliberations and findings.  Some of the deliberations the 
committee is making would be useful to this debate as the Bill passes through the House.  We need to have the 
benefit of putting this legislation before the committee.  The other issues discussed included land clearing, about 
which there has been quite a deal of debate in my area and in the agricultural region.  Property rights and 
compensation were talked about at length at the Pastoralists and Graziers Association conference last week, and 
the contributions from quite a few people present were very interesting.  Of course, time lines in the assessment 
and appeals process are of crucial importance to those people who want to develop their land or gain some 
understanding of the process when the opportunity to develop land or otherwise arises.   

I would like this legislation to go before the public administration and finance committee so that it can be 
debated.  If it does not go there it will leave a question mark over why committee inquiries should continue when 
a decision has already been made about the legislation.  I do not want the committee to go over ground when the 
decision has already been made.  That would be of concern to me. 

HON TOM STEPHENS (Mining and Pastoral - Minister for Housing and Works) [7.33 pm]:  Where possible, I 
have listened carefully to the contributions of all the members opposite while I have been in the Chamber or in 
my office.  I may have missed the occasional word here and there.  However, I do not agree with the arguments 
put by opposition members or by Hon Murray Criddle in support of the motion, for a number of reasons.  
Apparently the Opposition alerted the Government this afternoon informally and as a courtesy that this motion 
would be moved.  In fact that advice was not relayed to any minister, so we were not aware that the motion was 
to be moved before Hon Barry House moved the motion.  If the Opposition wanted to win the support of the 
House for a motion such as this, it might have told the Government about the motion and perhaps discussed it 
with it, because the arguments may have been so convincing as to persuade the Government in advance.  The 
Government may then have decided that the motion was fair enough and that this should be done.  If the 
Opposition had thought about it, or if it had been really serious about this motion, it could have told the 
Government that this is what it wanted done with this Bill when it first arrived in this place months ago, well in 
advance of the recent recess.  The Government might then have been in a position to agree.   

Hon Murray Criddle:  Rubbish.   

Hon TOM STEPHENS:  There is nothing rubbish about that.  

Hon Murray Criddle:  You knew the situation ages ago.  Where have you been?   

Hon TOM STEPHENS:  I have generally been locked in this Chamber, often without being able to obtain the 
advantage of a pair, and ready to hear from any opposition member.  The first time this issue was raised with me 
was when Hon Barry House moved the motion this afternoon.  All I can say is that the Opposition has missed the 
boat as far as the Government is concerned.  If the Opposition had been serious about wanting to do this, the 
time to have told the Government about it would have been when this Bill arrived in this place from the other 
House, because the committee would have had from then until now to deliberate on the Bill.  The Opposition is 
not dinkum; it has never been dinkum.  Its members are always playing games.   

Several members interjected. 

Hon Nick Griffiths:  You’re playing politics. 

Hon Peter Foss:  Abuse.  You indulge in abuse!   

The DEPUTY PRESIDENT (Hon Jon Ford):  Order, members!  This is my first time in the Chair this year.  
Members will remember from last year that my preference is for debate to occur as per the standing orders; that 
is, through the Chair.  This is not a place for unruly behaviour.   

Hon TOM STEPHENS:  As the Minister for Government Enterprises said, the Opposition is guilty of what was 
considered to be a heinous crime when I first arrived in this place; that is, of introducing politics into the 
Chamber.  Members opposite have introduced politics into the handling of this issue.  That was considered to be 
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a shocking thing to do when I first arrived in the Legislative Council.  More importantly, there were times during 
the handling of this issue when the Government could have looked at this motion and agreed that it was fair 
enough.  The Government is ready to get on with it.  This Bill represents a government legislative program that 
we wish to advance.  The Government opposes the motion moved by Hon Barry House, which we believe he has 
not moved seriously.  We ask members on this side of the House to oppose this motion, because we believe that 
we can advance this Bill in ways that will deliver benefits to the people of Western Australia.   

HON JOHN FISCHER (Mining and Pastoral) [7.38 pm]:  As a member of the Standing Committee on Public 
Administration and Finance, I believe that the motion put forward by Hon Barry House and to which Hon 
Murray Criddle most sensibly spoke is a sensible course of action to take to handle the Environmental Protection 
Amendment Bill.  In this instance, if this motion for the Bill to be reviewed by the committee is passed, this 
legislation will indeed hasten some of the urgent resolutions that are required and which the committee is 
currently considering.  It would certainly take a lot of pressure off some of the people who feel that they have 
been disadvantaged by some of the actions taken on their land by various government institutions, both with 
clearing applications and the solvency of their properties.  There has been discussion outside the committee on 
the view that an inquiry of this nature should not be held up for any great length of time, because other 
committee business that involves land-clearing issues requires resolution.  I am inclined to agree with that view.  
I certainly support the commonsense move of referring this Bill to the Standing Committee on Public 
Administration and Finance, given the actions in which that committee is now involved.  

HON PETER FOSS (East Metropolitan) [7.40 pm]:  It was interesting to hear the arguments of Hon Tom 
Stephens, because he could not have meant them.  I understand that it has been well known for some time that 
the Opposition believes that this matter should go to this committee.  In any event, Hon Tom Stephens must have 
known of the existence of this committee reference if he had passed an eye over any of the reports that have been 
filed.  It is extraordinary that the Government so disregarded the committee system of this House that it did not 
occur to it that the Standing Committee on Public Administration and Finance was an appropriate place for this 
Bill to go.  It has certainly been no secret on this side.  If long notice is a guarantee of government support, and 
means that things will be taken seriously, no doubt the amendments I have had on the supplementary notice 
paper, almost from the moment this legislation came into the House, will gain enormous support from the 
Government.  They have been there a long time, and I am sure that during that time the Government has been 
getting warmer and warmer towards them, and will be giving me its support.  By having given so much notice, I 
hope that I will get the change of attitude Hon Tom Stephens appeared to be offering us had we given him a 
greater period of notice for this committee referral.  The reality is that the Government has been fiddling with 
this legislation.  It does not seem to have given it any priority, and now it has suddenly woken up and realised 
that it has been sitting on it for some time.  

Hon Barry House:  I wonder what has caused that.  

Hon PETER FOSS:  Yes, I wonder what has caused that.  

The reality is that the Government controls the business of this House.  If the Government had wished to 
cooperate with the Opposition in its expressed view that this Bill should go to the committee, this could have 
happened a whole lot earlier.  At the end of the last session, the Government did not want anything to go to a 
committee.  Only over its dead body would anything go to a committee.  That is how the Government regards 
the committee system.  We could have moved this motion a good deal earlier, but the Leader of the House knew 
darned well what the views of the Opposition were.  He knew this at the end of the last session.  The cynical 
nonsense from the Minister for Works is no more than that.  He seems intent on filibustering this piece of 
legislation.  The reality is that he has known all along that the Opposition wanted this to go to a committee.  A 
committee has been in existence inquiring into it for 18 months.  If the Government had any regard for the 
committee system, it would have gone along with that and maybe referred it.  The excuse given by the minister 
is absolute nonsense.  The Government does not like anything going to committees, and will not send anything 
to a committee unless forced to do so.  If the Government thinks it can get away with it, nothing will go to a 
committee.  The nonsense that has come from the Minister for Works is nothing more than that.  I had not 
intended to participate in this debate, but I could not allow that hypocritical performance by the minister go 
without the record being corrected, so that people know what the situation is.  

HON DEE MARGETTS (Agricultural) [7.44 pm]:  I do not intend to speak for long.  A number of members of 
the Standing Committee on Public Administration and Finance have spoken on this matter, and I would like to 
put another viewpoint.  I invite members to look at the publicly available information from the output of that 
committee.  In particular, Hon Robyn McSweeney mentioned a firm of environmental consultants - although that 
is stretching the trade descriptions Act - Ferguson Kenneison and Associates. 
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Members will find a common theme running through most of the evidence that has been given by the clients of 
Ferguson Kenneison and Associates, and this is on the public record of the committee.  Collectively its clients 
are being advised about how they can avoid existing laws, how they can get around problems using the gaps in 
the existing legislation, and how in the consultants’ belief the memorandum of understanding should be disputed.  
If there is any clear theme on the public record it is that some people already do whatever they can to get around 
the law.  They do not believe that agricultural clearing is a problem despite the enormous amount of evidence.  
As long as we delay action on a much-needed Bill, consultants will continue to advise people on how to get 
around any existing memorandums of understanding or safeguards not only to protect biodiversity, which is not 
really what the current laws are there to protect, but also to stop farmers from continuing to shoot themselves in 
the foot because of soil and water quality. 

Members should look at the themes of the evidence already given to the committee to see whether revisiting the 
matter with this legislation will get us anywhere instead of moving on the very actions that are necessary to take. 

HON CHRISTINE SHARP (South West) [7.46 pm]:  The Greens (WA) will not support the referral of this Bill 
to the Standing Committee on Public Administration and Finance.  The most important reason is that we do not 
support any delay of this legislation.  We do not want to see the continuation of the current system under the Soil 
and Land Conservation Act, which is widely recognised as unsatisfactory, and the current memorandum of 
understanding process that straddles that Act and the Environmental Protection Act, which the previous standing 
committee showed clearly was potentially ultra vires the Act and is therefore ineffective in providing a halt to 
land clearance in agricultural areas.  We will not support the referral because we do not want this legislation to 
be delayed. 

I add through you, Mr Deputy President, to the members of the Standing Committee on Public Administration 
and Finance that I believe the standing committee has an important role to play in this debate about land 
clearance.  The committee has clearly carved out for itself the role of advising government on the issue of 
compensation.  The issue of compensation for the prevention of land clearance is beyond the scope of the Bill, of 
course, but as the members of the standing committee are well aware, it is importantly and significantly linked to 
the provisions of the Bill.  The standing committee has the very important task of coming back to the House and 
making some recommendations to the Government about how to deal with it. 

I say also to the members of the committee through you, Mr Deputy President, that it will not make any useful 
contribution to government if it takes a partisan view by trying to make cheap political point scoring on the 
prevention of land clearance in this State and by representing a conservative, dinosaur view of environmental 
protection.  Unfortunately the committee’s inquiry has so far taken seventeen and a half months.  The committee 
has still not reported and provided any recommendations to government.  If the conservative view is the 
predominant view of the members of the standing committee when it finally reports to the House, its 
recommendations will fall on deaf ears because its members will have failed to use the opportunity that their 
position on the standing committee has given them to make a constructive contribution to this debate on the part 
of farmers and other private landowners in this State.  If the committee fails to take a statesmanlike approach to 
this issue and deal with the sort of stuff that is before us tonight, it will have wasted 18 months of its time, and so 
be it.   

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [7.50 pm]:  Mr Deputy President -  
Hon Barry House:  That was sanctimonious, patronising rubbish.   

Hon NORMAN MOORE:  Hear, hear!  
I did not hear the comments of the minister in charge of the Bill because I was on parliamentary business 
elsewhere, but I understand that the gist of his argument was that had we given the Government some notice and 
explained in advance what we wanted to do, it might have agreed to send the Bill to a committee.  I will explain 
to the House what I put to the Leader of the House at the end of last year.  The proposition was that we would 
pass a certain number of Bills within a certain time.  We believed that would be facilitated by the House sending 
some Bills to a committee.  One of the Bills I proposed be sent to a committee was the Environmental Protection 
Amendment Bill, which I thought should be referred to the Standing Committee on Public Administration and 
Finance.  That is what is written in my notes of the meetings I had with the Leader of the House.  He knows very 
well that we wanted to send the Bill to a committee.  My argument was to send it to a committee in December so 
that the committee would have finished its work by the time the House resumed in March.  That would have 
allowed us the benefit of the committee’s report when we debated the Bill.  That proposition was not accepted by 
either the Greens (WA) or the Government.  We did not deal with the Bill, and it sat on the Notice Paper doing 
nothing for the duration of the recent break.  We have now resumed Parliament, and the Bill has not progressed 
in three months.  The Bill could have been assessed by a committee over that time.  That was the proposition put 
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forward by the Opposition.  This is the sort of Bill that ought to go to a committee.  It is all very well for the 
Greens to be selective about what they want passed now and what they want sent to a committee.  I understand 
that the Greens want to send some other legislation on the Notice Paper to a committee because they would like 
the public to have a say about it.  I will not speculate which Bills they are, but I know that is a fact.  The Greens 
seem to have the view that what they want, they want now, and the committee system is totally irrelevant and 
useless in those circumstances; however, when they think they might like to score a few points in voter land and 
have some people give evidence that they want to manipulate and use, it is fine to send legislation to a 
committee.  That is very selective.  This Bill is about the clearing of land and a number of other issues that are 
vital for and important to people who live on the land; yet, according to the Greens and now, regrettably, the 
Government, it is not appropriate for those people to be given a chance to present their arguments to a committee 
of this House.  However, the Greens want to send some other Bills to committees because they want people to 
give evidence about those matters.  It is not good enough. 

It is a pity that the Government did not accept my suggestion in December to send this Bill to a committee.  If it 
had accepted the suggestion, we could now be dealing with the Bill with the benefit of a committee report.  The 
House would then have been in a far better position to deal with the Bill.  However, the Government and the 
Greens did not accept that suggestion.  It is not good enough for the Government to come in here and say that 
had we told it earlier we wanted to send the Bill to a committee, it might have thought about it.  I did say it.  The 
Government knocked back the suggestion then, and it is knocking it back now simply because it could not care 
less about the views of the public on this very important legislation.   

Hon Christine Sharp:  Why did you not move a motion then?   

Hon NORMAN MOORE:  The member has stopped me from finishing my speech.  She has sent me off on 
another train of thought.  She will remember that I spent a fair bit of time at the end of the last sitting trying to 
assist the Government in getting its legislative program through, but it stuck its head in the sand and spat the 
dummy - I will think of a few more of those expressions in a moment - and said that it would not go along with 
our proposition.  The Government said what it wanted and what it would get, and that we would sit in this place 
until it got it.  We sat here, and it achieved less than I had offered.  It was not up to me to organise those things.  
The referral motion was not even brought on then because the Government said that it would debate the Bill.   

Hon Christine Sharp:  That is why we are saying you are not dinkum, because you did not move it then.   

Several members interjected. 

The DEPUTY PRESIDENT (Hon Jon Ford):  Order members!   

Hon NORMAN MOORE:  I would have thought that the honourable member had been here long enough to 
know who brings on the business listed on the Notice Paper.  It is not up to the member or us; it is up to the 
Leader of the House.  If he does not want to bring on the Environmental Protection Amendment Bill, nobody 
else can do it.  I said to him and to Hon Christine Sharp that this Bill should go to the committee chaired by Hon 
Barry House.  At the time I told Hon Christine Sharp that that is what the coalition would like to do, but she said 
no.  Had she said yes, I would have told the Government that the opposition parties had the numbers to send the 
Bill to a committee and I would have suggested that it be done then.  However, when I spoke to government 
members, I was told that we did not have the numbers to send it to a committee; therefore, the Government 
would not do it.  We did not deal with the Bill either.  The member has wasted two and a half months because 
she thought for some strange reason that it would be passed in December, but it was not.  A committee could 
have assessed the Bill during that time.  

We are trying to be cooperative in these matters and to assist the House to properly progress the Government’s 
legislative program.  We are criticised when the Government does not get everything it wants.  The passage of 
this Bill would have been facilitated by sending it to a committee.  We gave members notice; they knew what we 
wanted to do.  We have brought the motion on again today, and now Hon Christine Sharp is saying that we 
should have told her about it.  We told her in plenty of time.   

HON BILL STRETCH (South West) [7.56 pm]:  This Bill should go to the Standing Committee on Public 
Administration and Finance because the Bill will provide the opportunity to impose powers that could make a 
huge impact on Western Australia’s economy.  It is about time that we used the committee system for what it 
really is: a tool to help the people of Western Australia have a voice in their legislation.  The prerogative of old 
age allows me to say that in 1980-81 I brought to the attention of the Government the possible diversion scheme 
for the Tone River-Warren catchment.  That scheme was designed to save the freshwater parts at the lower ends 
of the Tone and Perup Rivers from pollution by salt water from the inland Dumbleyung end of the Warren 
catchment, which is attracting a lot of attention now.  Had the current committee system been available in those 
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days, we would have had a much more favourable outcome to the legislation governing clearing in that 
catchment and it would have been a model for the management of many of those catchments, which were slowly 
becoming saline.  Since then, the rate of salinity has increased to reportedly very serious proportions.  I say 
reportedly because the topic of salinity and its management makes headlines throughout the wheatbelt.  

Hon Kim Chance:  What year was that?   

Hon BILL STRETCH:  I think I took the issue to the then Premier, Sir Charles Court, in about 1981.  It had the 
potential to allow the continued land clearing in the lower Warren catchment, which was a very valuable 
horticultural and agricultural area.   

With your permission, Mr Deputy President, because the Leader of the House has encouraged me, I will outline 
the scheme.  Roughly, it was to build a diversion dam on the Tone River around the boundary of the Kojonup-
Boyup Brook shires and to catch the saline water from the higher hinterland at Dumbleyung, which contributed 
to most of the salinity problems in the lower Tone River.  That water would then either be piped or channelled, 
mostly by gravity, to Lake Muir and then via a short channel to the Frankland River.  It predicated the maturity 
of the community to recognise that sooner or later it must accept that some of the rivers will return to their 
original purpose: as saline drains from the hinterland to the sea.  It has taken us 40-odd years to gradually come 
to that realisation.  It is now accepted that possibly - as the Israelis and others have found - the majority of the 
inland salt will have to go back to the sea in one form or another.  It can be done either by physically carting the 
granular salt to the sea - although I suppose people will say too much salt in that environment will kill cuttlefish - 
or gradually diffusing the salt through the river systems, as will inevitably occur anyway if one takes a 500-year 
or 1 000-year view. 

If we had had a committee system in those days to properly assess proposals on a bipartisan basis and to take 
alternative views to government, rather than having to attempt to see very busy ministers who had eyes firmly 
fixed on a program - in those days, once a minister had set on a course, it was hard to divert him by logic or any 
other reason - frankly, we could be 20 or 25 years ahead of where we are now in the fight against salinity. 

Deep drainage is now recognised as having value by government instrumentalities that hitherto regarded it as a 
dirty word - that is, a wasteful exercise not to be countenanced under any circumstance.  It is now accepted that 
engineering solutions have a place.  The committee system can look at these alternatives.  The powers within the 
Environmental Protection Amendment Bill are so great that they could actually hinder work towards the 
amelioration of the salinity effects on the landscape.  For argument’s sake, a strong body of opinion suggests that 
salty water is a noxious discharge and should not be allowed to be discharged into streams.  Some member 
referred earlier to troglodytes.  We must accept that salt as a chemical is very invidious.  It will find liquids and 
diffuse itself through the landscape.  It will get out to sea one way or another. 

The objective, long-term view is to assess how and where this process will take place and how we can speed up 
the process and remove the noxious substance from the soil, where it is noxious, and move it back to the ocean, 
where it is not noxious - it is there already.  Much of the wheatbelt land was established over the millennia on 
raised seabeds, so it obviously has high levels of salt in its deeper profiles.  That salt is coming out.  It is not 
unique to Australia; it is happening in other parts of the world.  Unfortunately, we do not have the large 
established river systems found in other countries that connect inland areas to the sea; we also do not have the 
heavy rainfall to continually flush the highly soluble salts, as well as the sodium chloride, from the inland 
systems through established water systems to the sea. 

I do not know how many studies on salinity have been conducted by this Parliament.  I can think of four or five 
major inquiries in my time here.  All these inquiries acknowledged it to be a large problem; they seemed to 
concentrate on the scope of the problem rather than looking positively at solutions.  Solutions will be found not 
through imposing more regulation and control.  A case still exists for selective and judicially executed clearing 
programs.  The Australian economy requires that this clearance be done in certain places; indeed, the 
management of the land demands it in certain areas. 

The evidence we have seen in the past 10 or 15 years has shown an increasing concentration of powers in the 
hands of the Environmental Protection Authority to the exclusion of more practical agencies such as the 
Department of Agriculture and, to a certain extent, the Water and Rivers Commission.  I think it has the disease 
and it appears that it is being dictated to over-strongly by the EPA.  I think we have created a tiger, and the 
committee needs to look at just how far these powers will be increased under the legislation.   

Hon Bruce Donaldson interjected.   

Hon BILL STRETCH:  Yes, it has.  Underlying my pleas is the plight of the production industries of the 
hinterlands.  Given reasonable approaches and reasonable treatment by government, landowners and landholders 
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are as keen as anyone else to address the salinity problem and restore their land to its productivity.  Most farmers 
make enormous private investments in the improving health of their farms and soils.  Wherever I go, I see people 
planting trees, draining land and taking positive steps to increase the productivity of their particular holding.  
There was a feeling 15 years ago that if salinity was getting on top of a farmer, he should buy another farm and 
turn his back on the salinity problem, not on the new farm because that was what he was relying on to generate 
the income to carry out amelioration works on the older land.  It is predominantly the older land and the older 
profiles that are adding to this problem.   
The amendments to this Bill give the impression that the problem will be cured by giving more powers to one 
authority and one minister over all others.  From my experience that never works.  We have had superministries 
and supercontrollers, and what happens is that the controller gets out of control and not only the industries that 
are affected but also the ministers who try to administer such superdepartments go into a fairly fatal spin.  I am 
not looking at just this Government; I can track the record of the ministries of several Governments during my 
time in this place.  It is a situation that needs a fair bit of study.   
People are worried about the delay.  However, when these sorts of powers are given to such a body, we need to 
look very hard at and take plenty of time to assess what is being done, because we are dealing with a very long-
term problem, very severe powers and the power of a department to restrict the activities of income-producing 
people in the community.  We should let the committee have a good, hard look at this issue, take lots of evidence 
of the sort that has been around virtually forever - certainly in my experience it has been around for a very long 
time - assess what comes forward and determine whether we are going down the right path on behalf of the 
community.  I do not think we can do it on the floor of this House.  It should be sent to a committee, which 
should take plenty of time and lots of evidence.  There is a growing body of research out there which needs to be 
tapped into and which needs to temper, firstly, the deliberations of the committee and then the report that it 
brings forward.   

I am not always a great fan of the committee system for many reasons.  One of them is that it tends to take 
people out of their electorates for too long and they are tied up with a lot of paperwork and sittings that produce 
sometimes questionable results, although they do produce a fair tonnage of paper.  Such an issue should be 
considered by a select committee.  If a standing committee is available, we should use it.  This is a perfect 
opportunity to let the committee do the sifting work and come up with positive recommendations from the 
experts in the field.  That will show us the impact of the increased powers on the big goals in the community.  
The big goals are to not increase the powers of the Environmental Protection Authority, but give the carrot to 
people to address their problems.  This House is not the right place to try to do so.  I recommend that the 
committee be given the time and resources to look at the issue properly. 

In the lifetime of the salt problem within Western Australia - I apologise for spending most of my time speaking 
on the salt and clearing ban provisions - the extra time needed by the committee is, as the Bible says, but a 
twinkling of an eye.  I urge the House to consider strongly sending the legislation to the committee and to give it 
time for proper consideration.  It will send back to the House meaningful, in-depth information on the effects of 
the research and on the impact of the powers proposed by the Bill to be given to one overriding body. 

HON JIM SCOTT (South Metropolitan) [8.11 pm]:  I did not intend to speak on this issue, but I could not 
believe some comments from members opposite.  Every scientific study undertaken recognises that the major 
problems with salinity in this State have been caused by overclearing.  Some people say that it is okay to build 
ditches, and that everything will be all right.  Hon Bill Stretch is trying to tell us that it is okay to continue 
clearing land; that we should not worry about it and go on clearing. 

Hon Frank Hough:  The clearing was done in 1922, mate! 

Hon JIM SCOTT:  Was it?  Not in the Liberal Party.  The Liberal Party is still in 1922, and so is the member if 
he wants to go on clearing.  This is the problem.  Liberal members are living in 1922.  They do not recognise that 
we have a real problem that requires quick and immediate action. 

Hon Bill Stretch:  The member does not know what he is talking about.  Is he a farmer? 

Hon JIM SCOTT:  I have been a farmer but I am not now.  I am a member of Parliament. 

Several members interjected. 

The DEPUTY PRESIDENT (Hon Jon Ford):  Order, members!  The debate will proceed through the Chair.  The 
debate is not a slanging match across the House.  I have already said this once before.  The member should 
address his comments to the Chair. 
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Hon JIM SCOTT:  The reality is that myriad problems are occurring with our ecology.  There are no single 
solutions like drains.  Drains may be part of some solutions for some people, but they are often part of the 
problem, not the solution, for properties with drains.  It is a nonsense to say that it is okay to continue clearing, 
even with selective clearing.  The sooner we get some legislation through to stop the irresponsible handful of 
people who want to continue clearing land - despite the problems we already have and are aware of - the better.  
For members on the other side to stick up for irresponsible individuals in the community rather than stand up - 

Hon Murray Criddle:  I will debate this issue with the member in my electorate any day he likes. 

Hon JIM SCOTT:  The 25 people who voted for the National Party probably are irresponsible!  We will worry 
about those 25 people at another stage. 

The vast majority of people, including farmers, know urgent action has to be taken.  Those people who continue 
to be irresponsible need to be stopped.  There is no doubt about that.  I am amazed by this.  As with the transport 
issue, which we debated a little while ago, the Liberal and National Parties are wedded to the past in a way that 
will see them - 

Hon Murray Criddle:  The member is talking about one solution. 

Hon JIM SCOTT:  I am talking about the holding up of vitally important legislation on which the previous 
coalition Government dragged its feet for years and years.  Hon Murray Criddle knows full well that for a long 
time there has been inaction and a total lack of coordination and direction on the issue of salinity.  It is about 
time members opposite stopped dwelling in the past and got with it. 

Hon Murray Criddle:  The problem is there’s a world out there.  What’s wrong with you? 

Hon JIM SCOTT:  What is wrong with me is seeing the exponents of the “ditches will solve everything” brigade 
pretending there is no problem with clearing.  There is a problem with clearing and there will continue to be a 
problem with clearing.  We have had a problem with clearing for many years.  It is time this crazy attitude in the 
Liberal Party stopped.  Wake up!  It is no wonder that the Liberal Party is becoming irrelevant. 

Hon Murray Criddle:  What is the fix? 

Hon JIM SCOTT:  There is no single fix to the problem.  Part of the fix is to stop dwelling in the past and to stop 
sticking up for people who should not be clearing land but who are determined to do so whether or not it causes 
pain to their neighbours or to the rest of the community and the destruction of the environment.  It is time to 
stop.  Let us get on with it. 

Question put and a division taken with the following result - 

Ayes (14) 

Hon Alan Cadby Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon Paddy Embry Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers 
Hon Robin Chapple Hon Nick Griffiths Hon Jim Scott Hon Giz Watson 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Jon Ford Hon Louise Pratt Hon Tom Stephens  

            

Pairs 

 Hon Ray Halligan Hon Kate Doust 
 Hon Derrick Tomlinson Hon Adele Farina 

Question thus negatived.  

Second Reading 
Resumed from 6 November 2002. 
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HON ROBYN McSWEENEY (South West) [8.20 pm]:  It is a sad day for the farming community of Western 
Australia.  The Government and the Greens (WA) have come together once again, or in a continuous 
roundabout, to block the scrutiny of this Bill by the Standing Committee on Public Administration and Finance.  
Far from being a political stunt, the referral motion was a legitimate push to get this legislation properly 
scrutinised.  It is a highly contentious Bill.  As I go through my second reading contribution, that will become 
very clear.  I have said before that I cannot find any farming people on the government side of the House.  The 
Greens are know-it-all know-nothings, especially about farming and property rights. 

The Liberal Opposition will not support this legislation.  The Liberal Party’s philosophy is that it upholds the 
right to own private property as the basis of economic freedom and personal liberty - something the Greens and 
the Government should take on board.  I come from a very long line of farmers.  My family has been farming in 
Western Australia since it first arrived in the 1800s.  It bred stud sheep, merinos and thoroughbred horses.  My 
old grandfather was the largest importer in Australia of thoroughbred stock of every description, although he 
specialised in horses.  My family owned Wongong, Fairfield and Clear Hills, to name a few, and both Western 
Australian racecourses were family owned.  My grandfather was also president of the Australian agricultural 
society, and to this day the family owns a marron farm called Mockerdillup.   

My grandfather lived at a time when farming was unhindered by rules and regulations and a person’s land was 
his own.  My generation is paying, and future generations will pay, a heavy price for this - perhaps too heavy.  
Only 30 years ago crown land was allocated on the basis of a conditional purchase, the requirement being that 50 
per cent of the land had to be cleared before freehold title could be obtained. 

The native vegetation or land-clearing provisions in the Environmental Protection Amendment Bill do not have 
due regard for fairness and equity.  The Bill therefore breaches the laws of natural justice.  The presumed right to 
clear has been taken away.  It has always been paramount in Australian law that it is a person’s right to manage 
freehold land lawfully and without interference.  The Greens should take that on board.  If the law is breached, 
the accuser must prove that breach.  The onus should not be placed on the farmer.  Under this legislation, he or 
she is presumed guilty - not innocent - and must prove that he or she is not guilty.  Further to this, under present 
laws, if a farmer wants to clear land and submits a notice of intent to clear, he must produce evidence that 
environmental degradation, in particular soil degradation, will not occur.  Sometimes the farmer would be 
involved in seeking expensive consultants to prepare plans.  Individual landholders who have had their economic 
futures severely affected are left with the pain of no compensation. 

In Western Australia, land clearing has slowed down.  Due to strict controls being enforced from 1986 to this 
time, only 200 hectares of agricultural land have been cleared, and about 2 000 hectares have been cleared for 
infrastructure purposes.  John Dival, a Western Australian farmer and champion of private property rights, stated 
in his submission to the Legislative Council Standing Committee on Public Administration’s inquiry into land 
clearing - 

Some government agencies have not observed the provisions of the Public Sector Code of Ethics or the 
principle of natural justice when dealing with land clearing applicants.  Furthermore some agencies 
have not treated owners of agricultural land with fairness or equity in the drafting and administration of 
procedures, guidelines, policies, and draft statutes that control landuses that relate to the conservation of 
native vegetation. 

These procedures, guidelines, policies, and draft statutes have not been drafted in conformity to the 
requirements of various intergovernmental agreements signed by the State Government.  By doing this 
the agencies have prejudiced many landowner’s legitimate expectation in respect to the use of their 
land, and discriminated against them on the basis that their land contains native vegetation . . . .  The 
removal of landholders’ rights by the Government in this manner is a disgrace and the efforts of the 
Government to avoid the equity issue is alarming and actively discriminates against rural landholders.   

John Dival provided an example.  He stated - 

Let me give you an actual example of how this works even without the proposed stronger provisions.  A 
landowner in the Shire of Toodyay has 1600 acres on the Perth side of the town and he has owned it for 
over 20 years.  During that time, the Shire of Toodyay Town Planning Scheme No. 1 was put in place 
and it zoned this area ‘landscape protection’.  At the time, this had little significance for the owner.  He 
was not in a hurry to develop his property fully but by the time he decided to do so it was too late.  The 
green-letter laws had overtaken him and he was left with 600 acres uncleared.  Had he pursued an 
application to clear, he would have had a conservation notice placed on the property.  In any event, the 
Commissioner for Soil and Land Conservation has now slammed the door on all clearing - which is 
probably illegal, but it is shut anyway.   



Extract from Hansard 
[COUNCIL - Tuesday, 4 March 2003] 

 p4907c-4927a 
Hon Barry House; Hon Robyn McSweeney; Hon Murray Criddle; Mr Tom Stephens; Deputy President; Hon 

John Fischer; Hon Peter Foss; Hon Dee Margetts; Hon Dr Chrissy Sharp; Hon Norman Moore; Hon Bill Stretch; 
Hon Jim Scott; Hon Paddy Embry 

 [12] 

As John Dival goes on to say, the landowner now decides that since he cannot bring this 600 acres to production 
he may as well subdivide the balance and sell it.  However, the Toodyay local authority does not approve of that.  
The property in question has landscape value.  Besides, if somebody else were to buy it, they might have an 
expectation to clear, and that would never do.  He appealed and he lost.  He has no recourse to compensation, 
and he now has a severely devalued asset.  

There are many, many cases like this and they are coming before the committee chaired by Hon Barry House.  
Farmers and the rural landholders know they have a duty of care towards the land, and they want to look after it 
and protect it.  Many farmers are on the 130 land conservation district committees and are well aware of the 
problems, but unless compensation and equity issues are given the priority they deserve, we will not support the 
Bill. 

The House of Representatives Standing Committee on Environment and Heritage met in Perth on 20 February 
2001.  It was an inquiry into public good conservation.  Mrs Vale asked Mr Hartley, the executive director of 
Sustainable Rural Development, Agriculture WA - 

. . . is it a consideration, when you get a notice of intent to clear, as to the viability of that particular 
property for the farmer if he is refused?  Is that taken into account in addition to the environmental 
considerations that you look at - the land degradation, et cetera?  Is the economic loss to that particular 
farmer a consideration that is part of your decision-making process?   

Mr Hartley replied - 

No, it is not.  Under our legislation, we are required to make a decision on the basis of land degradation, 
and the social or economic implications of that are not considered. 

I suggest nothing has changed in this Bill; in fact, it is probably a little worse.  Many farmers told the committee 
that they felt they were being driven off their land.  Landowners have no legal property rights and no right to 
receive compensation under the Soil and Land Conservation Act, although this has never been tested in court.  
The Wildlife Conservation Act contains provisions that trigger compensation for a landowner when declared rare 
flora provisions apply.  When the landowner loses the use of land because permission is denied to take the 
declared rare flora, monetary compensation is provided.  Why not include compensation provisions in this Act?  
The lack of compensation provisions is why farmers are screaming about equity.  There is no equity.  If land is 
taken for a public benefit it should be at the public cost and not at the cost to some poor farmer.  People seem to 
think that many farmers are endeavouring to destroy the land.  Farmers are well aware that four million hectares 
of land is salt affected.  As I have said previously, they are working hard at replanting and are trying other 
farming methods in an effort to halt salt encroachment.  I hope Hon Jim Scott is listening.  

Pastoralists and graziers are vehemently opposed to this Bill.  They believe it may not comply with the doctrines 
of natural justice, which is something I refer to quite often in my speech.  Pastoralists and graziers also believe 
the Bill is ultra vires.  They want to know what importance the minister places on the social environment when 
determining appeals against recommendations of the Environmental Protection Authority.  They have concerns 
about the regulation effective from 26 June, which will allow the chief executive officer of the EPA to vary 
clearing licences.  It will make the legislation retrospective.  They have many more concerns as does the Western 
Australian Farmers Federation, which released a media statement in February 2003 on property rights principles, 
which are as follows - 

WAFarmers seeks a clear definition of the parameters of “environmental harm” as it applies to the 
Environmental Protection Act reforms.  

Mr Deputy President (Hon Jon Ford), you heard Hon Murray Criddle say that even he was not sure what 
environmental harm means.  Many farmers do not understand what environmental harm means.  To continue - 

An acknowledgement by the State Government that agricultural land was released in Western Australia 
to be cleared and cultivated.  Farmers were required to do this in order to retain their conditional 
purchase land. . .  

Where clearing will not cause environmental harm such as increasing salinity then landowners would 
be given permission to clear in the normal way, without punitive conditions being applied to the 
clearing permit.  

Where clearing applications are declined, the reason must be communicated in full to the landowner.  

An appeal tribunal to be created to enable landowners who are declined a permit to clear to have 
recourse.  The tribunal would need a mix of industry people and arbitration professionals.  
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Consideration may need to be given in cases where land was purchased at a low figure because of the 
likelihood of permission to clear the land being withheld.  

Once declined a permit to clear, a landowner, whether he chooses to go to the tribunal or not will be in 
the position to seek equity adjustment (compensation).  

Equity adjustment can be in the form of a land swap or financial adjustment where necessary.   

Where the Government purchases agricultural land for equity adjustment land swap purposes, such land 
to be quarantined for agricultural use and not absorbed into conservation reserves. . .  

Applications for permission to clear once submitted, must be dealt with within an agreed time limit and 
a response given.  WAFarmers believe that 90 days is reasonable. . . .  

In accordance with Government announcements of incentive and assistance measures to assist 
landowners, provision of management advice and support through the Land for Wildlife program 
should be continued.  Provision of economic incentives through the establishment of native vegetation 
trust funds to help landowners meet the initial management needs of bushland coming under voluntary 
protection also need development and introduction. 

Other measures were covered in the press release.  However, I have chosen to note my concerns on land 
clearing.  Farmers understand that they have problems but they want the right to achieve natural justice through 
equity and compensation measures. 

The Environmental Protection Amendment Bill has been evolving since 1991.  The Bill was reported in the other 
place on 24 October 2002.  The committee agreed to 10 amendments and the Minister for the Environment and 
Heritage gave an undertaking to consider further changes.  I have not yet seen them and do not believe they will 
be forthcoming.  However, I hope some changes are made by the Government. 

This Bill has 10 key themes.  Part 2 of the Bill deals with the assessment and implementation of proposals.  The 
Environmental Protection Act contains provisions under which the Environmental Protection Authority assesses 
the environmental impact of new development proposals.  Part 2 of the Bill makes comprehensive changes an 
addition to the processes of the EPA and preserves the so-called independence of the EPA.  I have never seen or 
read about anything as independent as that body; it is a power-hungry beast.  A key element of these changes is 
to enable strategic environmental assessment.  A strategic proposal identifies if one or more future proposals are 
likely, individually or in combination, to have a significant impact on the environment.  “Significant” is one of 
those airy-fairy words; what one person may think is significant, another may not.  It must be better defined.  
The Urban Development Institute of Australia has said that the definitions of “significant proposal” and 
“strategic proposal” are wide and may not provide sufficient practical assistance in determining whether a 
proposal falls within one of those definitions.  The term “significant” is broad in definition.  It should relate to 
the magnitude of the effect in relation to the scale of the environmental values under protection.  Under the 
current definitions of “environment” and “significant proposal” it could be argued that the removal of one tree or 
one hectare might be significant.  Priority should be given to protecting bioregions and the physical, biological 
and ecological system process that they contain rather than considering impacts at a species level.  The definition 
of “environment” should specifically exclude heritage, human health, noise contamination, risk amenity odour 
and landscape issues.  The institute said that such issues should be addressed under the legislation of Western 
Australia’s Heritage Council, the Department of Indigenous Affairs, the Department of Health and the 
Department for Planning and Infrastructure.  Under the provisions, it is only a proponent that can refer a strategic 
proposal for assessment, with referral being voluntary - I have found the word “voluntary” in this Bill!   

The second theme in part 2 of the Bill is to make provision for proposals that change during or after the 
assessment process.  This Bill proposes to make several changes by inserting new sections 43A, 45B and 45C to 
deal with environmentally neutral or beneficial changes.  In the briefing I was told that “neutral” is when the 
proponent has the flexibility to make changes, such as moving a building.  Two other provisions are found in 
new section 41A, under which it will be an offence to implement a proposal subject to assessment before the 
assessment is completed.  This will tidy up a loophole in the legislation under which proponents have started to 
implement proposals before the EPA’s assessment has been completed, which has left the EPA powerless to take 
action.  This applied when a notice of intent was given.  The EPA had 90 days in which to carry out an 
assessment.  However, some farmers were clearing land before the end of the 90-day period.  The new 
regulations will make such premature implementation a tier 2 offence with a penalty of $62 500 or greater, 
depending on the offence - jackboots!  The second provision relates to the monitoring of the implementation of 
proposals to ensure that set conditions are complied with.  Conditions may be set specifying that implementation 
be to the requirements of the Department of Environmental Protection, the EPA or some other decision-making 
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authority such as the Department of Conservation and Land Management or local government.  The authority 
may monitor implementation and use its powers where non-compliance is detected.  The authority has extensive 
powers; in some ways, they are too extensive.   

This Bill proposes to make it an offence to cause environmental harm.  Under the Bill, environmental harm will 
include removal, destruction of, or damage to native vegetation or habitat of native vegetation or terrestrial 
animals.  It will also include the alteration of the environment to its detriment or degradation.  There will be two 
types of environmental harm - material environmental harm and significant environmental harm.  Material 
environmental harm will be caused when it will cost more than $20 000 to restore the environmental harm.  
Significant environmental harm will be caused when it will cost more than $100 000 to restore the environmental 
harm.  The maximum penalty for causing environmental harm with intent or criminal negligence will be 
$1 million for a corporation and half a million dollars for an individual, plus five years jail.  If intent cannot be 
proved, the maximum penalty will be $250 000 and three years jail.  I have heard this legislation called 
draconian.  If material environmental harm is proved but intent cannot be proved - talk about double-dutch - the 
maximum penalty for an individual will drop to $125 000 - that is all!   

As previously pointed out, the clearing of land is often fundamental to its use.  The Urban Development Institute 
of Australia has pointed out that the need to apply to the chief executive officer for a permit to clear would 
therefore give inordinate power to that chief executive officer.  Similarly, the chief executive officer would be 
given extensive powers to impose onerous conditions on land clearing.  Although the CEO will have regard to 
any relevant planning instrument in considering a clearing matter, it is unclear how much regard will be taken to 
the rights bestowed upon a landowner by a zoning.  The development industry is concerned about some of these 
clauses.  I have a problem with some of the penalties that will be imposed under this legislation.  I am sure many 
others have commented on that.  I also have a problem with the wording of intent and that the onus will be on 
farmers to prove that there was no intent.   

As I said before, I have a huge problem with dealing with the concept of environmental harm.  In the light of the 
Bellevues and Brookdales, one can see the need for tighter controls, but farming is a different matter.  Currently 
under the Soil and Land Conservation Act in Western Australia, clearing without giving prior notice attracts a 
penalty of $2 000.  This penalty would certainly increase under this Bill, based on the figures I have just read 
out.   

Licensing and works approvals will provide an ability to control discharges onto the premises and not just 
discharges from the premises, as currently happens.  The Bill provides for flexibility in the charging of fees for 
licences, the amendment of works approvals and closure notices to provide for the decommissioning of premises 
once the licensed activity has ceased, and ensures that if a site is abandoned, the resources for remediation will 
be provided by the polluter.   

The Bill provides that clearing permits will be issued under the Environmental Protection Authority.  It will be 
an offence to clear without a permit.  Permits will be issued by the CEO of the Department of Environmental 
Protection.  What clearing permits is it intended will be issued?  The conclusion to a January 2002 EPA report on 
a proposal put forward by landowners in Dandaragan to clear 580 hectares of native vegetation on their 
properties for the purposes of grazing and a timber plantation states -  

As indicated in the EPA’s Position Statement on the protection of native vegetation, the EPA has been 
concerned about the environmental consequences of clearing in the agricultural area for some time and, 
whilst it appreciates that there are matters of equity to be considered, it holds strongly to the view that 
from an environmental perspective it is unreasonable to allow further clearing to be undertaken for 
agricultural purposes. 

Furthermore, the EPA advises that while it will continue to consider and provide advice to the Minister 
on the environmental factors relevant to proposals for clearing of native vegetation in accordance with 
the requirements of Part IV of the Environmental Protection Act, further future proposals for 
agricultural clearing of native vegetation located within the agricultural area, that are referred under 
Section 38 are likely to receive the ‘Proposal Unlikely to be Environmentally Acceptable’ level of 
assessment. 

The EPA is strongly of the view that the challenge now is to establish a response to the array of clearing 
applications in terms of addressing the equity issue, rather than continue to allow clearing in the 
agricultural area. 

It says no clearing, so why go through the charade of having this section in the Act?  This section is based on a 
false premise and makes a mockery of the whole Act.  This process relates to all native vegetation.  The Bill 
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proposes that the EPA will govern whether and in what circumstances clearing can be carried out in Western 
Australia.  Clearing will be any act that causes the death, destruction or removal of, or substantial damage to, 
some or all of the native vegetation in the area.  Native vegetation means indigenous aquatic or terrestrial 
vegetation, but does not include vegetation in a plantation.  Neither does it include any vegetation that was 
intentionally sown, planted or propagated.  It is therefore arguable that native vegetation does not include any 
vegetation that has been planted as part of a Landcare or restorative activity, and therefore that such vegetation 
will not be covered by the new clearing laws.  At least something is not covered by the new clearing laws.  
Clearing laws will apply to most land and water in the State.  It will be illegal for any person to clear native 
vegetation unless that person has a clearing permit issued by the chief executive officer of the Department of 
Environmental Protection, and has lawful authority, such as a subdivision approval for a building or approval 
granted by the Minister for the Environment and Heritage after an environmental impact assessment is carried 
out by the EPA, or is exempted under the regulations.  I do not think there will be any exemptions, according to 
the passage I just read out.  All land clearing stopped early in 2000.  To enforce the new permits, there is a 
provision for the CEO to seek a court injunction - jackboots again - to stop unlawful clearing.  From memory, 
there were 46 illegal clearing activities in the past three years.  The penalty is the same as for an EPA notice - 
$62 500 for an individual and $250 000 if it is done intentionally or with criminal negligence.  I would like to 
know how it is intended to prove intent.   
Part 6 enables the making of statewide environmental policies that can be applied to a particular region by 
regulation.  Part 7 gives statutory recognition to the appeals convenor, who assists the minister in the processing 
of appeals.  I do not think any appeals will be given.  Part 8 provides the head powers to implement the bilateral 
agreement between the State and the Commonwealth on environmental impact assessment.  Part 10 is a range of 
miscellaneous provisions.  There are even provisions for whistleblowers.  The Bill makes it an offence to 
prejudice the safety or career of, or intimidate or harass any person because he has furnished, or will furnish 
information for the purpose of an investigation under the Act, or which tends to show that another person is 
involved in an offence under the Act.  The requirement of the minister to approve prosecutions is removed, as is 
the time limit for the initiation of prosecutions for offences such as pollution and environmental harm.  
Provisions for directors’ liability are updated.  If a corporation commits an offence, each director of the 
corporation, plus all people concerned in the management of that corporation will also be taken to have 
committed the offence, unless they can prove that they could not have influenced the corporation, or that they 
used all due diligence to prevent the offence.   
There has been much discussion in the farming community about this Act, as we have heard.  The Western 
Australian Farmers Federation asks the State Government to recognise farmers’ property rights, and to expand 
the current legislation to provide for compensation when farmers are adversely affected by public good 
restrictions.  
The Pastoralists and Graziers Association has attacked the legislation.  The Environmental Protection Act 
provides no compensation for activities that are halted, not allowed to proceed or modified on the grounds that 
they would cause harm to the environment.  A working party is currently examining the issue of equity.  Many 
individual farmers worry about the removal of the ability to make an operational decision at a time that suits his 
or her management of the farm in view of timing, seasons and manpower demand and availability.  Mrs Susan 
Walker, the chairman of the natural resources management committee of the Pastoralists and Graziers 
Association, says in her 2002 report that increasing legislative and regulatory demands placed on producers by 
government are having a serious impact on the viability of operations and the rights of landholders to self-
determine their operations.  There has been an acceptance by the Opposition that not enough was done to protect 
the interests of primary producers during the term of the coalition Government.   
It is clear that there is an agenda behind the current Government’s legislative platform to restrict economic 
expansion of landholders’ activities.  On a general analysis it would seem that the Gallop Government is 
working to a green agenda, which is necessary if it is to gain the support of the Greens (WA) in the upper House, 
upon whose votes the Government relies to pass its legislation.  Moreover, with the change of Government it 
would appear that government agencies are asserting a good deal of influence on the development of government 
policies.   
I have said it before tonight and I will say it again: as I look across at the government benches, I see no farming 
people.  I wonder if the bureaucrats who make up these laws have any farming background, because it does not 
seem to me that they have.  I also said this during the committee stage but I will say it again: at the Pastoralists 
and Graziers Association conference last week a guest speaker referred to a board or committee as a toothless 
old mutt.  I suggest that this Bill is at the other end of the scale; it is like a tiger with a full set of teeth which is 
out hunting for prey.  The prey is the humble farmer. 
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I am saddened that Minister Chance is not sending this Bill to a committee, because I believe the Bill is flawed.  
I have read it from A to Z.  I have given my reasons for sending it to a committee.  I sincerely hope that, for the 
sake of the farmers the minister represents, he will think again and perhaps send it to a committee or do 
something about equity, compensation and natural justice.  He was a farmer once, and I do not see how he can sit 
there and support the passage of this Bill without referring it to a committee. 

Hon Kim Chance:  The laws were in practice while your party was in government.  When I attempted in 
opposition to amend the Soil and Land Conservation Act to provide such compensation, your party voted it 
down. 

Hon ROBYN McSWEENEY:  Why is the minister not coming forward now?  What has changed? 

Hon Kim Chance:  The Government is coming forward.  It currently has $2.35 million in a compensation fund.  
We are working through processes to make it available. 

Hon ROBYN McSWEENEY:  That is not what I meant.  I meant equity, natural justice and compensation for 
individual farmers who cannot use their land any more. 

Hon Kim Chance:  That is what the money is for. 

HON PADDY EMBRY (South West) [8.54 pm]:  I was most interested in the minister’s last statement, because 
it is really quite contrary to what has been said until very recently.  Farmers have been calling out for 
compensation for restricted land use for a long time.  The minister and I have spoken privately on this subject.  
There seems to be quite a chasm between us.  I guess it remains to be seen what sort of compensation is given 
and how just it is. 

I shall be very pleased to learn that my opening statement is wrong if it proves to be the case.  I suggest that the 
Government’s legislation is, in part, morally bankrupt.   

Hon Kim Chance interjected.   

Hon PADDY EMBRY:  I will explain why later.  The minister needs a little patience.   

Hon Kim Chance:  That is ridiculous.  The current laws on land clearing are a crock, and you know it.  

The DEPUTY PRESIDENT (Hon George Cash):  The Minister for Agriculture, Forestry and Fisheries is not 
making his reply to the second reading debate at this stage.  Hon Paddy Embry wishes to raise a number of 
issues, and I do not want him led into temptation or error by the minister’s interjection.  The minister will no 
doubt cover those issues in his response, but in the meantime, Hon Paddy Embry has the floor.   

Hon PADDY EMBRY:  Thank you, Mr Deputy President.  You assessed me very well.  There is no doubt that I 
am very easily led into temptation.   

I will go through the history of this.  Almost without exception, farmers love their land.  I do not think that can 
be disputed.  It is that majority of farmers who love their land that I want to primarily talk about.  A small 
minority - probably two or three in each district - do not love their land enough, do not nurture it and have 
undoubtedly been involved in overclearing since it has no longer been the official policy to totally clear land.  
That will always be the case.  However, I believe that with this legislation, the Government is using a 
sledgehammer to crack a nut.  Many farmers have deliberately left reasonably large areas of their land uncleared 
because they care about it so much.  I refer to my case.  On one block we have left approximately 200 acres of a 
total surveyed area of 633 acres uncleared.  The majority of that uncleared land would be quite arable and 
suitable for clearing.  In addition, we have also left - this is guesswork; we have not measured it - a further 40 to 
50 acres uncleared over different parts of the block, and I estimate that about half of that 40 to 50 acres would be 
arable if it were cleared.  Our land is conditional-purchase land that was released in the early 1960s.  The 
Minister for Agriculture, Forestry and Fisheries is well aware, but perhaps other honourable members of this 
House are not, that the title of conditional-purchase land was not available to the owner until he had fulfilled 
certain conditions.  In very large areas of this State, one of the conditions for obtaining title was total clearing.  
Every tree had to be cleared before the landowner could secure the title.  No bank would lend money to those 
farmers who had not yet secured the title, because there was no security without it.  If the minister checks with 
his father, he will assure him that my father was responsible for getting that condition changed in the days of 
John Tonkin’s Government, when Mr David Evans was the Minister for Agriculture.  The minister and I know 
people who were affected by that.  I cite the example of a farmer in the Newdegate area, which is yate country, 
who had nearly 200 acres of land that was not suitable for clearing.  He was forced to totally clear his land.  The 
lands department had to inspect the property.  He told the department that it was a ridiculous condition because 
he would have to replant that land to trees, but the department laughed and said that it was his problem.  It was 
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not accepted that he had fulfilled the conditions until he had cleared every single tree.  As soon as the right time 
of year occurred, he replanted the 200 acres.  However, by then the lands department had inspected the land and 
he was granted title.  It is most unfair to lump all farmers in the same bracket by saying that they irresponsibly 
cleared their land; the majority did not and have not.  I have said before in this House that I support the 
Government’s land-clearing bans in general.  However, in every good law there is an exception.  If members 
opposite believe that only by banning land clearing will the planet be saved, why not stop land clearing for the 
expansion of the metropolitan area?  That is where the total devastation occurs.  It is the holier-than-thou attitude 
- 

Hon Peter Foss:  Because it upsets people if you do that; the farmers don’t count.   

Hon PADDY EMBRY:  That would upset a lot of metropolitan voters, whereas the farmers make up only a very 
small percentage of the population of this State and therefore their vote does not have a lot of importance to the 
Government. 

Hon Tom Stephens:  Are you trying to stop me being able to build any more houses?   

Hon PADDY EMBRY:  No, I am not; I am saying that if government members were not morally bankrupt, they 
would not have secured the government benches by aligning themselves with the Greens (WA), who want a ban 
on land clearing for farmers only.  Apparently, when land is cleared for farming it ruins the planet but when it is 
cleared for housing it does not ruin the planet.  The logic is totally inconsistent. 

Hon Kim Chance:  What Bill is the member talking about?  The Bill before the House does not say that any 
more than the laws that currently exist say that.   

Hon PADDY EMBRY:  Does the Bill not prevent the clearing of agricultural land? 

Hon Kim Chance:  It does not say there will be no clearing of land.  It does not say that any more than the 
current laws do.  What are you talking about? 

Hon PADDY EMBRY:  How many of the applications for land clearing before the Minister for Agriculture in 
this term of Government has he approved?   

Hon Kim Chance:  Some.  I don’t know the number of hectares.  It would probably be around 600 or 700 
hectares.   

Hon PADDY EMBRY:  The minister would know of many reasonable cases that were refused, some of them 
even in his own electorate.  I know that the minister is aware of that because we have spoken about it. 

Hon Kim Chance:  The number of hectares would probably be about 600 or 700.  

Hon PADDY EMBRY:  Right.   

Some areas are primarily made up of regrowth.  It is totally unjust for the party that is supposed to stick up for 
the underdog to pick on a minority of the population.  When a Government builds a tunnel in the metropolitan 
area or extends a freeway, for example, it pays commercial compensation.  However, as a general rule, 
commercial compensation is not paid to agriculturalists.  

Hon Kim Chance:  They are the laws that exist now; I did not put them there.  We are trying to fix the problem.  
Can’t you get that through your head?  

Hon PADDY EMBRY:  The minister is a senior member of a Government that has worked very hard to prevent 
land clearing in areas that are suitable for agriculture.  Some farmers have a small percentage of their land 
cleared but are not allowed to clear a viable amount.   

Hon Kim Chance:  I have to enforce the laws that are currently in place.  Get that through your head.  The laws 
that are in place now have leant to the problems that Hon Robyn McSweeney and you are talking about.  The 
Bill before us now is an attempt to fix that.   

Hon PADDY EMBRY:  The Minister for the Environment and Heritage passed huge penalties that were to be 
made retrospective.  If anything is morally bankrupt, it is retrospective legislation.  The point is that - 

Hon Tom Stephens:  You have 35 minutes left.  Will you refer to the Bill at some stage in the next 35 minutes?   

Hon Murray Criddle:  I have heard you speak for 15 days and not get to the point!   

The DEPUTY PRESIDENT (Hon George Cash):  Order, members!   

Hon PADDY EMBRY:  Thank you, Mr Deputy President.  I am not interested in the theory as much as the 
practicalities of life.  The practicalities are that this Bill is unjust, and the minister well knows it.  The minister 



Extract from Hansard 
[COUNCIL - Tuesday, 4 March 2003] 

 p4907c-4927a 
Hon Barry House; Hon Robyn McSweeney; Hon Murray Criddle; Mr Tom Stephens; Deputy President; Hon 

John Fischer; Hon Peter Foss; Hon Dee Margetts; Hon Dr Chrissy Sharp; Hon Norman Moore; Hon Bill Stretch; 
Hon Jim Scott; Hon Paddy Embry 

 [18] 

would not have gone down such a draconian path if not for the desperate wish to gain the government benches, 
for which he needed the support of the Greens.  The arrangement has led to one or two other Bills becoming 
quite unbalanced. 

I did not intend to speak on this Bill.  I am sure Hon Tom Stephens thinks I have not been speaking to the Bill; 
however, if he were fair, he would acknowledge that I am speaking on land clearing and how it affects farmers.  
I refer to the effects of this Bill. 

Hon Kim Chance:  You should speak on the Bill, but I hoped you would read it first.  You have not. 

Hon Peter Foss:  He’s speaking on the mischief of the Bill. 

Hon Kim Chance:  Perceived. 

Hon PADDY EMBRY:  The minister is entitled to his opinion and I am entitled to mine.  If the minister were 
not worried about a committee finding some flaws in the Bill, he would not have a problem with it being sent to 
a committee. 

Hon Kim Chance:  If there are flaws, I’m sure Parliament will find them. 

Hon PADDY EMBRY:  The minister’s mind is set and he will vote only one way.  If he were totally happy with 
his Bill, he would be happy to have it scrutinised, and one would hope improved, by a committee. 
Hon Tom Stephens:  It will take place on the floor of the House in full public gaze - no backroom deals. 
Hon PADDY EMBRY:  Very glib, minister.  The Government sends Bills to committees when it suits; it does 
not suit on this occasion.  I thank the House for its time. 

HON CHRISTINE SHARP (South West) [9.07 pm]:  I am pleased that Hon Paddy Embry received the call 
before me, as I was interested in his perspective on the Bill.  I very much agree with certain things he said.  
However, I very much do not agree with the member in one respect; that is, on behalf of the Greens (WA), I am 
happy to support the Environmental Protection Amendment Bill. 

This measure is a very good environmental package for our State.  It is long awaited because many of its 
provisions were recommended by the Ramsay review back in 1993, which was the first five-year review of the 
Environmental Protection Act 1986.  It was a pity that the second five-year review required under the Act was 
not undertaken by the Court Government in the late 1990s. 

Many provisions of the Bill before us tonight have been keenly anticipated, certainly by officers at the 
Environmental Protection Authority and what will be the Department of Environment, Water and Catchment 
Protection, in assisting them to deal with their charged responsibilities.  I also note that the Minister for the 
Environment and Heritage has given an undertaking to next year conduct a more extensive review of the 
Environmental Protection Act.  The Greens support that undertaking because several areas are still not addressed 
in this legislation.  The Act awaits further improvement.  Also, many areas in the Bill before us require further 
elaboration; for example, how will the Environmental Protection Act interact with the forthcoming biodiversity 
conservation legislation? 

I begin by commenting on some clearly useful aspects of the Environmental Protection Amendment Bill.  It is 
good that the Bill before us will close the loophole that exists in the current provisions of section 41 of the 
Environmental Protection Act, which allow certain proposals to proceed before the Environmental Protection 
Authority has finished its assessment process.  When the original Act was drafted, it was presumed that all 
proposals under the Act would be held up through the powers under other Acts that control the activities of 
various government departments and local authorities.  However, it has become clear over the years that certain 
proposals have not been put on legal hold under part IV, which deals with assessment.  The wording of proposed 
new section 41A in the Bill is very timely to close that loophole.   

Another important omission of the current Act that is being fixed is that which will give the Department of 
Environmental Protection powers to control on-site pollution.  One of the real inadequacies of the current Act is 
that departmental officers can move to stop pollution only when that pollution is escaping from a property.  For 
example, in the case of underground water pollution, it may take a considerable amount of time to actually 
escape the property boundaries.  The current Act prevents the Department of Environmental Protection from 
proceeding with a pollution abatement notice if the pollution has not moved beyond the property boundaries.  
That is a limit on the power of the Department of Environmental Protection, which perhaps has been unfortunate 
in its regulation of the Alcoa refinery at Wagerup, which is a particular environmental issue that I am fairly well 
versed about because of the Standing Committee on Environment and Public Affairs inquiry into that issue.   
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A further amendment that we are pleased to see in the Bill provides statutory recognition for the position of the 
Appeals Convenor.  Over the years it has been recognised by many people that the operations of the Office of the 
Appeals Convenor have been extremely useful in providing a fair and adequate outcome to the environmental 
assessment process just prior to the minister finally setting the statutory conditions.  It is good to see that that 
process will finally be given full recognition.   

Lastly, I mention also the amendments to section 44 of the Act, which could be fairly important too.  Currently, 
section 44 of the Environmental Protection Act - incidentally, that section of the Act is about how the authority 
reports on a matter that it has assessed - requires the authority to prepare a report on “the conditions and 
procedures, if any, to which any implementation of that proposal should be subject”.  Those words have now 
been replaced under the current Bill with an alternative section 44, which states -  

(2) The assessment report must set out -  
 . . .  
 (b) the Authority’s recommendations as to whether or not the proposal may be 

implemented and, if it recommends that implementation be allowed, as to - . . .  

Then it continues.  Although that is a very subtle change in wording, we all know that in law it takes only the 
changing of a few words to sometimes make some fairly significant impact on the way a law is interpreted.  I 
note that the current Chairman of the Environmental Protection Authority, Bernard Bowen, will retire in a few 
weeks after having served very honourably in that position.  He has told me that section 44 of the current Act has 
a natural justice requirement that means that the EPA is reluctant to simply say “no”; it tends to say “yes” or “yes 
but”, or it sometimes says “no unless”.  Section 44 makes it very difficult for the authority to simply say “no”.  
For example, with a topical issue like the Mauds Landing marina at Ningaloo, the EPA imposed very difficult 
conditions for the proponent to meet.  Nevertheless, the authority fell short of simply saying “no”.  That is partly 
because of its interpretation of section 44.  The proposed amendment to section 44 contains the words “whether 
or not the proposal may be implemented”.  It offers the authority the opportunity, when it thinks it appropriate, to 
issue a simple “no” more frequently than on the very rare occasions it has in the past.  That saves everyone a 
considerable amount of pain if the reality is that the authority thinks it is virtually impossible for a proposal to be 
made environmentally acceptable. 

The outstanding achievement of this Bill is the system for the control of land clearance.  I will delve briefly into 
the history of land clearance.  One has only to go back to the 1960s when the State was boasting about the 
clearing of one million acres a year in the wheatbelt.  SBS Television will broadcast a program this Friday 
evening that looks at that period. 

I want to pick up the remarks of Hon Paddy Embry.  We must remember that the regime of land clearance was 
driven by the regulatory authorities at the time.  Farmers were forced into complete clearance of their land and 
did not necessarily support that view themselves.  I have always said that the farming community in general 
deserves a lot of respect for the way in which it has turned around the culture in its community in only one 
generation.  It now recognises the need to protect remnant vegetation and the need, whenever possible, to extend 
vegetation on farming land.  That is of real credit to the majority of the State’s farming community.  Because of 
the policy of the 1960s, when enormous tracts of land were cleared, the area covered by the four local 
government authorities of the Shires of Cunderdin, Tammin, Dowerin and Corrigin is left with a legacy in which 
less than five per cent of its original vegetation remains.  In addition, another 11 local government authorities - 
that is 15 in total - now have less than 10 per cent of their original native vegetation.  Moreover, a total of 48 
local government authorities in this State now have less than 35 per cent of their original vegetation.  That is a 
significant figure because 35 per cent remnant vegetation - or two-thirds cleared - is the rough rule of thumb 
used by environmental science managers to indicate the likelihood of land degradation and severe salinity 
problems in cleared landscape.  That is a very useful benchmark, yet 48 local government shires have well 
exceeded that benchmark. 

However, since that era in the 1960s things have changed very much.  In the five years between 1986 and 1991 
land was cleared at an average rate of 38 000 hectares a year.  Clearing had therefore reduced from one million 
acres to 38 000 hectares a year, which is a considerable drop.  Moreover, 10 years later, between July 1999 and 
June 2000, notification was made of only 366 hectares of land for clearance, to which the Commissioner of Soil 
and Land Conservation gave consent under the Soil and Land Conservation Act.  That indicates a significant 
trend of decline in land clearance in the agricultural areas.  The area increased a little after 2000.  Between July 
2001 and May 2002 the commissioner consented to the clearance of 987 hectares out of a total of 5 966 hectares 
that were notified under the Soil and Land Conservation Act.  I note also, from the response to parliamentary 
questions to the Minister for Agriculture, Forestry and Fisheries, that at around that time - between mid 2001 and 
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mid 2002 - a further 2 900 hectares were estimated to have been cleared without any notification; that is, cleared 
illegally. 

The Environmental Protection Authority had its first formal involvement in the control of land clearance back in 
1993.  I am proud of the fact that I was a member of the EPA at that time and that I provided an advocacy role to 
the authority in the preparation of its historic bulletin 689, which was about a proposal to clear 197 hectares of 
land for agriculture at north Kukerin on a property owned by Matthew King.  That was the fist time the EPA 
took over from the Commissioner of Soil and Land Conservation the approval process for clearing.  
Recommendation 1 of that bulletin states - 

The Environmental Protection Authority has been requested by the Minister for the Environment to 
assess the proposal for clearing of native vegetation on Williams location 13895 North Kukerin.  The 
Authority has concluded that the clearing would result in the loss of an increasingly scarce and 
important natural resource.  The Authority recommends that the Government should ensure that the 
remnant vegetation on Williams location 13895 is adequately protected in the long term. 

A very historic change in government policy came about as a result of that bulletin.  That first occasion on which 
the EPA became involved in the assessment of land clearance led to the development of a memorandum of 
understanding between the Environmental Protection Authority, the Commissioner of Soil and Land 
Conservation and the Department of Agriculture.  Without going into the detail, I indicate that that has been 
recognised to be fairly dysfunctional because of the difficulties with those two head powers working together 
effectively under separate Acts. 

However, the Environmental Protection Authority moved on further, and by December 1999 it had issued a 
position statement No 2.  Again, there was a very important shift in the authority’s policy on land clearance.  In 
that position statement, the authority made a clear, up-front statement that - 

Significant clearing of native vegetation has already occurred on agricultural land, and this has led to a 
reduction in biodiversity and increase in land salinisation.  Accordingly, from an environmental 
perspective any further reduction in native vegetation through clearing for agriculture cannot be 
supported. 

In 1993 the authority said no to a proposal to clear native vegetation for agriculture for the first time.  However, 
six years later it issued a general statement that it accepted there should be no further clearing of land for 
agricultural purposes. 

Earlier this evening when the House dealt with the motion to refer the Bill to the Standing Committee on Public 
Administration and Finance, we touched on the important issue of compensation.  The standing committee has 
an important role to play in ensuring that the provisions of the Bill before us tonight work effectively and do not 
seriously hamper the fair expectations of landowners in this State.  The inquiry being conducted by the Standing 
Committee on Public Administration and Finance is into the use and enjoyment of freehold and leasehold land in 
Western Australia having regard to a series of ways in which the procedures and practices of government and 
legislation can, in a compulsory way, impinge on the rights of private property owners.  As I mentioned earlier, 
for this inquiry to be useful to the process - we all await the results of the inquiry with a great deal of interest - it 
is important for the committee to seek broad agreement across a spectrum of views on how the matter of 
compensation can be dealt with reasonably. 

I take this opportunity to put my views on the record.  In principle, I have a difficulty philosophically with 
providing compensation to anyone for refraining from harming the environment.  To me, it is a preposterous 
proposal to pay people to do something that they should be doing automatically anyway.  It is a nonsense to pay 
people to refrain from harming the environment.  However, there are some real issues about the protection of 
biodiversity on private agricultural land that are dealt with by the provisions of this Bill.  In its inquiry, the 
standing committee could help by putting forward some useful suggestions.  I hope that the committee will come 
to a position whereby, instead of compensation being paid for refraining from harming the environment, things 
will be completely turned on their head and there will be a request for support for private landowners when they 
provide ecosystem services, as they are known.  Farmers provide for the protection of native flora and fauna on 
their land.  That is widely recognised in our society as a very important function.  Farmers deserve some 
financial support for that role in ecosystem services.  European Union farmers play a major land management 
role that could never be afforded by government.  In many ways, European farmers are subsidised not to produce 
food but to manage the land and keep it in proper order.  That is what I mean when I refer to turning things on 
their head and looking at the positive things for landowners that can come out of this package of legislation. 
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Ironically, the Bill before us will not stop the majority of land clearing in this State, because clearing for urban 
development under the Town Planning and Development Act 1928, clearing that takes place under the Mining 
Act, and clearing that takes place for the development of roads account for the removal of more native vegetation 
in Western Australian than clearing for agriculture.   

One of the difficulties in making this assertion is that I cannot prove it, because statistics are not kept for the 
clearing of land except for agriculture.  For example, the Minister for Housing and Works, who represents the 
Minister for the Environment and Heritage, replied to a question I put to him on 14 June 2001 about clearing 
through all processes - 

I am not aware of any statistics indicating the area of vegetation cleared resulting from decisions under 
other approval processes  . . .  

In other words, official records are not kept for how much land is cleared for the development of roads, power 
easements and mines, and most importantly, for the development of urban subdivisions. 

Hon Peter Foss:  The important thing is not so much the area but the concentration in one place, because one 
ecosystem is copping the lot. 

Hon CHRISTINE SHARP:  As Hon Peter Foss has justifiably remarked, much of the land that is subject to 
urban subdivision is some of the least represented land in conservation reserves.  The System 6 area, which is 
basically the coastal plains, is most in need of urgent improvement in terms of conservation in this State.  It is 
ironic that the Bill before us provides exemptions for those areas.  Schedule 6 of the Bill provides an exemption 
for urban subdivisions under the Town Planning and Development Act; there is also an exemption for the 
operations of the Mining Act.  Even more extraordinarily, under part 9 of the Bill on clearing permits, proposed 
division 2 covers a category of purpose permits.  This provides for two types of clearing permits; one for 
individuals to clear a specific area, and the other, purpose permits, for local shire councils or Main Roads 
Western Australia, for example, who want to get on with business as usual in the way they have done for the past 
25 years.  I am concerned that the provision of purpose permits will create a massive loophole in the Act that 
will allow local government authorities, Main Roads and Western Power to continue what has been an extremely 
insensitive approach to the protection of biodiversity in this State through their attitude to the clearing of remnant 
vegetation.   

An example is the Bunbury region scheme, which has been released for assessment.  The sum total of the 
proposals under that region scheme will see the further clearance of 34 000 hectares of remnant vegetation.  If I 
have this wrong and the greatest amount of land clearance in this State is for agriculture, I would like the 
minister to prove that to me.  If I am right and the real culprit in this is housing, the House would appreciate that 
information being widely disseminated and the minister’s explanation of why the Bill provides an exemption for 
those particular clearing activities.  

The Minister for the Environment and Heritage said in her second reading speech that the Bill provides “a level 
playing field where everyone is treated the same”.  That is bunkum.  In fact, private farmers, country people and 
rural landowners are being targeted by the clearing permits system.  The same Bill will conveniently exempt 
state government, local government, Main Roads and Western Power activities and activities under the Town 
Planning and Development Act.  I would like the Government to explain that to the House.  

Hon Kim Chance:  It’s easy.  It is in that form because it is replacing legislation in that form.  Land clearing for 
urban and industrial purposes has always been regulated by other legislation.  
Hon CHRISTINE SHARP:  That is a very simple answer.  The schedules of the Bill provide specific exemptions 
for these activities, which could well be within the scope of the Bill, notwithstanding the fact that, as the minister 
said, the momentum for the Bill has come through the need to replace the Soil and Land Conservation Act.  I 
agree with that, but there is no reason that the Bill should not therefore cover activities that remove the most 
remnant vegetation.  I look forward to the Minister for Housing and Works giving an account of why this Bill 
targets rural landowners whilst leaving many other government-led activities to get off scot-free.   
I will now touch on the principles of ecologically sustainable development.  It has been raised with me in several 
submissions that the proposed section dealing with the object and principles of the legislation, which is found in 
clause 121, contains a significant omission.  This provision, which is proposed to be inserted in the 
Environmental Protection Act, does not specifically mention ecologically sustainable development.  Some 
commentators have drawn a comparison with the federal Government’s Environmental Protection and 
Biodiversity Conservation Act, whose objects relate specifically to ecologically sustainable development.   
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The proposed object and principles provision lists the precautionary principle, the principle of intergenerational 
equity, the principle of the conservation of biological diversity and ecological integrity, principles relating to 
improved valuation, pricing and incentive mechanisms - I am sure the standing committee has noted that one 
with interest - and the principle of waste minimisation.  These are in all but name the principles of ecologically 
sustainable development.  Therefore, for all practical purposes, the important principles for which ESD stands 
will be inserted into the Act. 
I also accept the minister’s comments in her second reading speech that it is perhaps inappropriate for the 
Environmental Protection Act to take on some of the social and economic considerations that the notion of 
ecologically sustainable development implies, and that the Environmental Protection Act and the activities of an 
Environmental Protection Authority should deal purely and simply with environmental concerns.  Compromises 
must be made when dealing with the wider social and economic realities.  These decisions are made by 
ministers, government and Cabinet and do not form the proper business of an Environmental Protection 
Authority.  There is some logic to that argument.  However, the issue does not rest there.  The minister, in her 
second reading speech, said that the Bill provided -  

a complete suite of tools to ensure the environment is protected.   
That is not an accurate comment, because even though the minister said that is a good thing, the Bill does not 
deal with ecologically sustainable development.  The operation of the Environmental Protection Act on the 
whole issue of sustainability is very weak.  It has been recognised for a number of years that the biggest 
weakness of the Environmental Protection Act is that it does not give us a good handle on cumulative impacts.  
The Act is really good when it comes to the assessment of significant large-scale proposals, such as new 
factories, land use changes or whatever.  However, for the simple activities that we all perform on a day-to-day 
basis in our transport systems and the myriad other activities that are part of our everyday social and economic 
round, the Environmental Protection Act is completely silent.  Therefore, I remind the minister that if she is 
really dinkum in wanting to provide a complete suite of tools to ensure that the environment is protected, it is 
critical that she introduce dedicated sustainability legislation.  We need a sustainability Act to partner the 
Environmental Protection Act.  We need a dedicated commission to be established to look at the implementation 
of sustainability principles in all government and economic activities.  In other words, we need cornerstone 
legislation for sustainability.  We need a sustainability commission that, to use the analogy of national 
competition policy, checks all legislation to ensure that it is compatible with sustainability.  We need that kind of 
comprehensive overhaul of the way in which we do business.  This is not something to which only Western 
Australian legislation needs to be subjected; it is a challenge that we know faces all societies.  We live on a 
planet that is rapidly running out of resources.  The global climate system is changing and lands and oceans are 
being polluted.  I have been emphasising the need for cornerstone sustainability legislation since the Government 
began its very first discussions on having a sustainability strategy.  I am pleased to see that that has now been 
taken up in community consultation and has become a major recommendation to the Government.  I really hope 
that the minister will act upon that recommendation.   
The DEPUTY PRESIDENT (Hon George Cash):  If the member is seeking an extension of time, that can be put 
to the House at the end of her allotted time.   
Hon CHRISTINE SHARP:  That may not be necessary.  I will finish my remarks this evening by putting some 
questions to the Government.  The first question concerns compliance under the current environmental 
protection provisions.  It is well known, not only to the officers of the Department of Environmental Protection, 
that there are many cases of noncompliance with the ministerial conditions that are set under part IV of the 
Environmental Protection Act and licence conditions set under part V of the Act.  For example, only a few days 
ago the Minister for the Environment and Heritage announced as a major initiative to solve the huge furore over 
the Brookdale waste treatment plant that the plant would be closed and its waste transferred to Kalgoorlie, where 
it would be dealt with by the Kalgoorlie company Total Waste Management Pty Ltd.  However, I understand that 
the new company has itself been in breach of its licence conditions.  It is now recognised that there is a real need 
to tighten up compliance to ministerial and licence conditions.  One of the best ways to do that is to make non-
compliance public.  That is very simple for the Department of Environmental Protection to do, both on its web 
page and through regular advertisements in the Press.  When companies and managers in this State do not 
conform to their requirements under the provisions of the Environmental Protection Act, that non-compliance 
should not be protected by the department.  In fact, on the contrary, is should be a matter for public interest.  I 
ask the minister whether the Government would consider further amendments to the Bill to make that 
publication possible. 

I would also like the minister to indicate how much land clearing is taking place for various purposes, comparing 
the amount taking place for agriculture - 
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[Leave granted for the member’s time to be extended.] 

Hon CHRISTINE SHARP:  In fact, I would like to ask the minister a suite of questions about the issue of where 
clearing activities are taking place.  I do not really understand the proposed operations of the Bill.  Because the 
Bill is setting up a new system of clearing permits, does that therefore override the possibility of any assessment 
of clearing through the normal processes under part IV of the Act?  Will the powers under section 38 be 
overridden by the requirements of the proposed new part V division 2 clearing permits?  If that is so, will the 
EPA say that it will no longer do environmental impact assessments of any clearing, because anyone wishing to 
clear must go through the clearing permit process?  In a sense we are losing the part IV powers on land 
clearance.  A further question is: what does the Government intend to do to halt the clearing of environmentally 
significant vegetation, which is legitimised under the Bill before us tonight?  I refer particularly to activities 
under the Town Planning and Development Act 1928.  We see, for example, the continual removal of old-
growth tuart forest throughout the coastal plain, much to the chagrin of communities from Busselton to Yanchep.  

The gazettal of the Peel region scheme is before the House at the moment without even an update of the 
biological surveys of the botanical values of remnant vegetation covered by the scheme to complement it.  How 
does the Government and this minister intend to deal with this problem in order to come to terms with the fact 
that the coastal plain has massive conservation problems which this Bill could make a very significant step 
towards halting and preventing?  If I am right, the exemptions and the purpose permits under proposed part V of 
division 2 will quite deliberately create enormous loopholes for activities such as the removal of significant road 
verge vegetation in shires that have some of the most important conservation areas in roadside vegetation.  
Under the Bill before us, purpose permits will allow shires throughout the State to continue road verge clearance 
with scarcely any assessment.  To my mind that is such a pity when we have the opportunity tonight to do some 
significant work on this very complex issue of protection, which Hon Murray Criddle might like to touch upon in 
his remarks. 

One of the difficult issues that I see in the Agricultural Region is that many shires in older agricultural areas - 
shires like Kojonup, West Arthur and Williams - contain some absolutely magnificent road verge vegetation.  
Local government is clearing it on a daily basis in order to meet the understandable expectation of landowners; 
that is, that every single farm in this State should be accessible to road trains.  That is a reasonable expectation of 
farmers who want to go about their business.  However, accompanying that change is a tragedy; that is, the 
character of the landscape in many areas of these shires is being destroyed by the removal of some of the most 
beautiful vegetation in the south west.  The problem is going unnoticed and has not had the attention of the 
Environmental Protection Authority in the past.  Because of the operation of purpose permits in this Bill, the 
problem will continue without there being any development of a serious government policy to cover which 
roadside vegetation should be protected, and how, and which should be allowed to go.  It is not fair to leave 
individual landowners or individual local authorities to resolve this issue.  The issue requires careful deliberation 
by the whole of government to ensure that we maintain the character of our rural landscape.   

When the minister completes the second reading debate, I hope he will be able to deal with some of the matters 
that I have raised. 

HON MURRAY CRIDDLE (Agricultural) [9.59 pm]:  This is probably a good time to adjourn the debate, 
although I will make some remarks if the House wishes.   

The PRESIDENT:  Given the time, I must interrupt the debate.  Hon Murray Criddle will have the call 
tomorrow.   

Debate interrupted, pursuant to standing orders. 
 


